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EXECUTIVE SUMMARY

In 1998, the United States Capitol Police (USCP or Department) and the Union signed a
contract establishing a disciplinary process laid out in a manner that codified the process

outside of USCP wriften general orders. According to General Order
, dated March 17, 1999, USCP established a system of
mnternal discipline whereby objectivity, faimess, and justice to employees are assured through

mntensive investigation, thorough review, and timely adjudication of serious infractions of the
Department’s rules, regulations, policies, and procedures.

At the request of USCP Oversight Commuttees and in accordance with our annual plan, the
Office of Inspector General (OIG) evaluated the Department’s disciplinary process. Our
primary objectives were to determune 1f the Department (1) established internal controls and
processes for ensurning that USCP employees subject to the disciplinary process were
afforded due process based on transparency and fairness, and (2) comphed with applicable
policies and procedures as well as applicable laws, regulations, and best practices. Our scope
included internal controls, processes, and operations during Fiscal Year (FY) 2014 and

FY 2015. We also requested that the Government Accountability Office (GAO) provide an
opmion related to USCP Directive ,

dated November 19, 2012.

Although USCP had a discipline process that allowed for due process and fairness, some
areas needed improvement. Those areas were as follows:

1. Updating policies and procedures by incorporating into Directive*
, changes made through memoranda on various dates. According to several

USCP officials, the Department did not foresee disciplinary actions for semior
command officials. The disciplinary process had been in place since the early 2000°s
and established to address disciplinary actions for rank-and-file officers. Although
the Department periodically reviewed the process since establishment, as of October
2016, the Department had not fully implemented a revised disciplinary process or
commumnicated any of those changes to employees. According to the Chief of Police
(Chaef), the Department tabled a new disciplinary process agreed to by the previous
Chief and Union and during the past year was developing a modified process for the
entire workforce.

2. Helpmg develop management’s understanding of performance and misconduct 1ssues
through traiming could 1 ve performance and discipline processes. USCP
Directive dated November 19, 2012, addresses
unsatisfactory performance as a violation. Several officials agreed that challenges
exist for managers when determuning whether to correct employee behavior through
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the Department’s performance or misconduct adverse action systems. Each system
has a different set of standards and requurements.

We did not test individual discipline penalties for compliance with Department policies and
procedures because penalty determinations are a management function and an assessment of
those penalties could impair OIG’s mdependence and jeopardize hitigation. OIG did,
however, obtamn and review discipline standards from several Federal, state, and local
agencies and compared those standards with the Department’s disciplinary process for best
practices.

The Department could improve its discipline process by implementing best practices used by
other law enforcement orgamizations. For ex.ample i 1ts penalty determinations, USCP
considers only 4 of the 12 Douglas Factors,' although multiple Federal agencies reviewed
consider the full 12 factors. According to the Chief the Department consolidated 12 factors
mto 4. Under the Collective Bargaimng Agreement (CBA), the parties negotiated the
relevant factors required to arrve at a penalty recommendation. To ensure consistency with
other Federal agencies and best practices, all of the 12 factors should be considered.

USCP also did not reference a table of penalties m 1ts penalty determunations. Each agency
reviewed, however, referenced some form of a table of penalties or a penalty matrix. Makmng
managers responsible for discipline of low-level penalties rather than the Cluef could lead to
taking ownership for employee discipline and that disciphnary process. For example, the
Department might impose a forferture of up to 24 hours of annual leave as a disciplinary
penalty. Several Department officials did not believe that forferture of annual leave was an
effective deterrent for correcting behavior. The majority of the agencies reviewed did not
use annual leave forfeiture as a penalty.

Furthermore, a USCP official raised concerns that the language in USCP Directive

requires more than one element for supporting a violation. OIG requested GAO provide an
opmion on whether the use of the word “and” required all the elements stated to charge
someone with msubordination. GAO concluded that only one of the elements needed to exust
for the Department to support a charge for insubordination.

Without up-to-date policies and procedures addressing the disciplinary process, the
Department remains vulnerable and susceptible to allegations that the discipline process 1s
neither transparent nor applied consistently. The USCP discipline process was decentralized
and several officials stated they would like to see a centralized office within the Department
handle discipline. The Metropolitan Police Department of the District of Columbia does
utilize a Disciplinary Review Division to adnunister its disciplinary process. Therefore, we
recommend the Department immediately update and formalize its policies and procedures,
clarify performance and nusconduct standards and requirements, and consider implementing

! The Merit Systems Protection Board in its decision, Douglas vs. Veterans Administration. 5 M.SP.R 280
{1981), established criteria that supervisors mmst consider in determining an appropriate penalty to impose for
an act of employee misconduct.
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best practices such as the Douglas Factors and a Table of Penalties i its discipline process
ensuring transparent and equitable treatment. See Appendix A for a complete list of
recommendations.

On October 26, 2016, OIG conducted an exit conference with Department officials and
provided a draft report for comment. We incorporated the Department’s comments to the
draft report where applicable and attached its response to the report in 1ts entirety in
Appendix B. Appendices C, D, and E, respectively, provide the discipline process narrative,
flow charts, and questions used to gumde our interviews.

In its comments on the draft of this report, the Department agrees to “adopt™
Recommendations 1, 2, and 4. In addition, the Department concurs with Recommendation 6
but also explains it was included in a “2015 Department reorgamzation proposal” which the
Capitol Police Board (Board) previously approved. The Department further states it would
re-present for approval Recommendation 6 to the Board and 1ts Oversight Comnuttees. On
November 21, 2016, the Chief of Police 1ssued a penalty recommendation table for
supervisors to use as gmidance m determuning appropriate penalties in disciplinary matter, as

shown i A 1x F. With its comments, the D ent attached a draft of USCP
Direciv s o

The Department states in its response that 1t will not, however, implement Recommendation
3, Douglas Factors, and Recommendation 5, which recommends discontinung the use of
leave docking as a nusconduct deterrent. Although GAO ruled in favor of USCP, the
Department offers that 1t was “disconcerted™ about our request for an independent opimion
from GAO regarding language n USCP DMveih because of the source that raised
this matter. The Department also expressed concern over the wording in our
recommendations, which recommended USCP coordinate with the Board, its Oversight
Commuttees, and Unions, if applicable [Emphasis Added]. As stated in our comment
section, OIG continues to believe that its findings, conclusions, and recommendations are
valid, as discussed 1n this report.

BACKGROUND

During the tenure of a previous Chief of Police (Chief), numerous employees filed
complaints both with the Office of Inspector General (OIG) and various oversight
commuttees related to the lack of a transparent process and inconsistent treatment for similar
discipline cases.

Section 1907, title 2 of the Umited States Code [2 U.S.C. §1907] authorizes the Chief to
appoint, hire, suspend with or without pay, discipline, discharge, and set the terms,
conditions, and privileges of employment of employees of the Department, subject to and in
accordance with applicable laws and regulations. Section 1907, title 2 of the United States
Code also requires that the Chief provide notice and gain approval from the Capitol Police
Board (Board) before terminating an employee. In addition, Section 1907, title 2 of the

3

Evaluation of the United States Capitol Police Disciplinary Process 0IG-2017-01, December 2016

—EAW B ORCENMENT SENSHTYE—



United States Code requires that the Cluef provide notice or receive approval, as requured by
the Commuttee on Rules and Admimstration of the Senate and the Commuttee on House
Admimistration of the House of Representatives, as each Commuttee deternunes approprate
for the exercise of any authonty listed above or the establishment of any new position for
officers, members, or employees of the Capitol Police, for reclassification of existing
positions, for reorgamization plans, or for hinng, termination, or promotion for officers,
members, or employees of the United States Capitol Police (USCP or Department).

In July 2013, the Department established the Disciplinary Review Task Force (DRTF), which
acts on behalf of the Chief for certain disciplinary matters. The Chief delegated to the DRTF
Commander the authonity to admimister appeals of command disciphne and 1ssue written
decisions to employee when contesting Department discipline.

Diasciplinary Review Officers (DROs) are attorneys within the Office of General Counsel
(OGC) responsible for reviewing sustained mvestigations that will ensure disciplinary
charges are sufficient, drafting penalty recommendations, and serving as the Department
advocate during Disciplinary Review Board (DRB) proceedings.

OIG and Office of Professional Responsibility (OPR) are responsible for documenting,
registering, and mvestigating complaints pertaimng to Department policies or procedures or
alleged nisconduct by any employee of the Department. OIG depicts the USCP discipline
process m Appendices C and D.

The Department’s discipline process nmst adhere to its Collective Bargaining Agreements
(CBAs) with Fraternal Order of Police, District of Columbia Lodge No. 1 (FOP) and
International Brotherhood of Teamsters Local Union No. 639 (Teamsters) for bargaiming umit
employees. The Department’s discipline process for employees exempt from CBA coverage
typically mirrors the coverage afforded under the CBA 1n terms of process, except for
representation by a Union Representative and the ability to grieve rather than appeal a

penalty.
OBJECTIVE, SCOPE, AND METHODOLOGY

At the request of USCP Oversight Committees, OIG evaluated the Department’s disciplinary
process. Our primary objectives were to determune if the Department (1) established internal
controls and processes for ensuring that USCP employees subject to the disciplinary process
were afforded due process based on transparency and fairness, and (2) complied with
applicable policies and procedures as well as applicable laws, regulations, and best practices.
QOur scope included internal controls, processes, and operations during Fiscal Year (FY) 2014
and FY 2015. To accomplish our objectives, we interviewed 24 Department and Union
officials to gain a better understanding of the USCP discipline process as shown in Table 1.
We used a sernies of questions to guide our discussion with each individual, as shown in

Appendix E.
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RESULTS

The Department could improve its disciplinary process by updating controls and using best
practices to make the process more transparent. In response to concerns from a Department
official, we obtamned an independent opmion from GAO relevant to the Department’s charge
for insubordination and the elements needed to support such a violation.

Internal Controls Need Improvement

The Department needs to improve internal controls related to its disciplinary process.
Specifically, the Department did not mamntain up-to-date policies and procedures. In
addition, developmg manager understanding of performance and misconduct 1ssues through
traiming should improve the performance and discipline processes.

Outdated Policies and Procedures

GAO Standards for Internal Control in the Federal Government; Definition of Internal
Control, GAO-14-704G, dated September 2014, state mternal control comprises the plans,
methods, policies, and procedures used to fulfill the nussion, strategic plan, goals, and
objectives of the entity.

Although USCP had a discipline process, the Department’s policies and procedures were not
up to date—resulting in lack of clarity of the process for the workforce. Directive

for example, which 1s the Department’s pnmary document outhming the discipline process,
consists of various General Orders dating as far back as 1989. Although the Department
modified the process over time by 1ssung other nuscellaneous memoranda related to
discipline, it did not incorporate the changes into Directive [} —ncluding changes
such as establishment of DRTF.

Department officials expressed concerns about the discipline policies and procedures.
Multiple USCP officials stated that the current discipline policies and procedures focus on
sworn officers without considering discipline of senior command staff Several officials
expressed an opinion that the current DRB process was a “waste of everybody’s tume™ and
that the Department did not provide employees with adequate traiming or gmidance related to
the process. Officials also expressed concern that DRB panel recommendations were
pointless because the final decision rested with the Chief, stating, the panels are inconsistent,
and there are too many personal relationships within the Department to achieve an

independent panel.

The Department provided several draft directives renamed i
Omne draft, dated June 5, 2014, did not have a directive n . but an effective date of
May 15,2014. Another draft dated September 20, 2016, had Directive Number |||}
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but did not have an effective date. The September 2016 draft; however, did consolidate
much of the discipline process into one document.

The draft directive specifically addressed semior staff d15c1p]_me defined the DRTF role, and
replaced the DRB with a Disciplinary Review Panel * Nevertheless, certain sections of the
draft directive applied only to non-bargaiming umit employees. For example, the current FOP
CBA protects the DRB process as well as the grievance and appeal procedures.

GAO Standards of Internal Control in the Federal Government; Documentation of the
Internal Control System, GAO-14-704G, September 2014, state:

Effective documentation assists in management’s design of internal control by establishing
and communicating the who, what, when where, and why of infernal control execution to
personnel. Documentation also provides a means to retain organizational knowledge and
mitigate the risk of having that kmowledge limited to a few personnel, as well as a means to
comnmnicate that knowledge as needed to external parties, such as external auditors.

Management documents internal control to meet operational needs. Documentation of
controls, including changes to controls, is evidence that controls are identified, capable of
being commmnicated fo those responsible for their performance, and capable of being
monitored and evaluated by the entity.

Without up-to-date policies and procedures addressing the disciplinary process, the
Department was vulnerable and susceptible to allegations that the discipline process was
neither transparent nor applied consistently. Operating with outdated gmdance also had the
Department runming the risk that employees did not understand the process, which could
have resulted in individuals inadvertently violating the discipline policies and procedures.

Lack of Understanding for Performance and Misconduct

According to several individuals interviewed, a lack of understanding existed among
managers about the performance and misconduct process and standards. It 1s a challenge for
managers to determine, which process or standards to use to handle employees. Each system
has a different set of standards and requirements. A manager must base a performance case

* According to the September 20, 2016, draft policy. the DRB is a sworn five member panel with an
administrative hearing process through which a sworn bargaining unit employee and a Department advocate
present testimony and physical evidence evaluating whether a preponderance of evidence exists to sustain
charges for a proposed disciplinary action involving a suspension of 15 days or more.

A Disciplinary Review Panel is comprised of three Department employees (both sworn and civilian) for
determining whether a preponderance of evidence exists to sustain a charge for a recommendation of
termination of employment with respect to non-bargaining unit sworn and civilian employees. Employees
provide written statements and any other material or relevant information related to a recommendation of
termination of employment. During a Disciplinary Review Panel Heaning, the Respondent or representative are
allowed to make an oral statement and provide material and other relevant information challenging the
termination of employment recommendation. During a Disciplinary Review Panel hearing, no witnesses are
allowed to testify.
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on an employee’s performance occurring within the past year and the employee repeated
after notice, and placement on a performance improvement plan. Rather than efficiency of
the service in a misconduct case, failure to perform must relate to failure to meet a
performance standard. The agency must prove a misconduct case by a preponderance of the
evidence and must show some relationship to the efficiency of service. The agency need
only prove a performance case by substantial evidence, a lower burden of proof that the
preponderance of the evidence needed 1n a nisconduct case.

Multiple officials stated the Department’s pmdance did not distinguish between discipline or
performance 1ssues, and the only 1ssue the Department had strictly laid out was how to
evaluate tardiness. In 2013, a Discipline Task Force recommended that the Department
make a clear distinction between performance notes and discipline. The Task Force also
stated, “counseling and coaching 1s critical and must generally take place prior to any
disciphnary action.” It would assist managers in determuming which standards to follow 1f
the Department provided traiming and gmdance related to the performance and misconduct
standards. According to one official, USCP had a contractor that previously worked for the
Office of Personnel Management and conducted a study of 1ssues related to performance and
conduct. According to the official, the Department did not implement any of the
recommendations. As October 14, 2016, the Department was unable to provide OIG a copy
of the study.

Conclusions

The Department did not have wnitten internal control procedures for some new discipline
processes, and most of 1ts gmidance was outdated. The Department also did not provide clear
gmdance for distingmishing between discipline or performance 1ssues.

Management expectations, with regard to internal controls, 15 often referred to as the “tone at
the top.” In other words, 1t 15 an attitude that cascades down to the rest of the orgamzation.
If employees perceive that management has the night attitude and 1s doing the right thing,
they are more likely to exhibit that same attitude because employees know that managers will
hold them accountable and provide fair due process. On the other hand, if management does
not communicate expectations regarding mnternal controls, a much higher likelihood exists
that some employees will forsake what they know 1s right to aclueve what they perceive
expedient. Thus, of course, presumes that management follows what 1t says with appropniate
actions. Words describing management’s expectations are not enough; the Department must
follow-up with approprnate and consistent actions when employees meet expectations and
penalties when they do not. Therefore, OIG makes the following recommendations.

Recommendation 1: We recommend that the United States Capitol Police
immediately update and formalize its discipline policies and procedures in order
to equip emplovees with the knowledge that will ensure compliance.
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Recommendation 2: We recommend that the United States Capitol Police
provide annual training to all managers related to correcting employee behavior
through the performance or the misconduct adverse action systems, which have
different standards and requirements.

Best Practices Could Improve the USCP Disciplinary Process

The Department could improve its discipline process by mmplementing best practices of other
Federal, state, and local agencies. Although the agencies reviewed consider 12 factors,
USCP has a low threshold for Douglas Factors and considers only 4 of the 12 in penalty
determinations. USCP did not reference a table of penalties in 1ts penalty determunations.
Each of the agencies reviewed, however, referenced either a table of penalties or penalty
matrix. In addition, officials interviewed believed that forfeiture of annual leave was not an
effective deterrent to misconduct. In addition, officials interviewed also believed that a
centralized office for discipline would create more consistency in the process.

Use of Douglas Factors in Misconduct Cases

The Merit Systems Protection Board (MSPB) 1n its decision, Douglas vs. Veterans
Administration, 5 M.S.PR_ 280 (1981), established criteria that supervisors must consider in
determining an appropnate penalty to impose for an act of employee nusconduct. The
criteria consists of 12 factors identified below and commonly referred to as the Douglas
Factors. Those factors are:

(1) MNature and seriousness of the offense, and its relation to the employee’s duties, position,
and responsibilities, including whether the offense was intentional or technical or
inadvertent, or was committed maliciously or for gain, or was frequently repeated.

(2) Employee’s job level and type of employment, including supervisory or fiduciary role,
contacts with the public. and prominence of the position.

(3) Employee’s past disciplinary record.

(4) Employee’s past work record, including length of service, performance on the job, ability
to get along with fellow workers, and dependability.

(5) Effect of the offense upon the employee’s ability to perform at a satisfactory level and 1ts
effect upon supervisors’ confidence in the employee’s work ability to perform assigned
duties.

(6) Consistency of the penalty with those imposed upon other employees for the same or
simular offenses.

(7) Consistency of the penalty with any applicable agency table of penalties.

(8) MNotornety of the offense or its impact upon the reputation of the agency.

(9) Clanty with which the employee was on notice of any rules that were violated 1n
commuitting the offense, or had been wamed about the conduct 1n question.

(10) Potential for the employee’s rehabilitation.

(11) Mitigating circumstances surrounding the offense such as unusual job tensions,
personality problems, mental impamrment, harassment, or bad faith, malice or provocation
on the part of others involved m the matter.
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(12) Adequacy and effectiveness of alternative sanctions to deter such conduct m the future
by the employee or others.

The U.S. Customs and Border Protection, and U.S. Department of the Interior consider
all 12 Douglas Factors in their respective discipline processes. However, USCP considers
only factors 1, 4, 6 and 11—the four factors the FOP CBA requuires that the Department
consider. As a legislative branch agency, USCP 1s not under the jurisdiction of the MSPB
and many laws and regulations that apply to executive branch agencies do not apply to
USCP. The Chief stated that the Department has successfully supported 1its disciplinary
actions before arbitrators, the Office of Compliance, and district courts utihizing these 4
factors and no decision or finding has stated that the Department disciphinary process must
consider the 12 Douglas Factors to arrive at a fair and reasonable penalty.

We believe, however, that those laws and regulations represent appropriate gmidance and
industry best practices. If USCP were to consider all 12 of the Douglas Factors n its penalty
determunations, 1t would better align the Department’s process with those of other Federal

agencies.
Use of Table of Penalties

Our review of the discipline and penalty standards from other agencies revealed that each of
the organizations referenced some form of a table of penalties or penalty matrix to aid in
penalty determinations. If USCP were to employ a table of penalties 1t would not only add
greater transparency to its penalty determunation process but also better align the
Department’s process with other Federal, state, and local agencies. However, the
Department does not use such a table or matrix when determuming penalties.

Several USCP officials stated a table of penalties would create greater consistency as well as
remove the percerved subjectivity in the Department’s penalty determination process. One
official stated a table of penalties could provide a deterrent to misconduct because employees
would know they faced a certain penalty. In 2013, a USCP Discipline Task Force
recommended that the Department use a penalty matrix with the stipulation that supervisors
may go outside of the penalty matrix with explanation after considering applicable Douglas
Factors.

Forfeiture of Annual Leave

When USCP 1ssues discipline to an employee using a FQMH
the Department has an option of imposing a penalty o eifure of up to 24 hours of
annual leave. Of the 12 organizations reviewed, only 4 used forferture of annual leave as a
penalty. USCP Directive , defines the term corrective action
as steps taken to correct an employee’s deficiencies. Multiple Department officials did not,
however, believe forfeiture of annual leave was an effective deterrent nor did it correct
behavior because the officers have a lot of annual leave and can earn additional leave by
working overtime. One official noted that the penalty 1s a remnant from a time when
overtime was not as readily available and officers could not make back their annual leave so
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easily. A 2013, USCP Discipline Task Force recommended that the Department no longer
use forfeiture of leave as a penalty.

The task force recommended that the Department use only four types of discipline: written
reprimands, suspensions, demotions, and terminations. By discontinming forfeiture of annual
leave as a penalty, the Department could increase the effectiveness of its discipline process
by no longer using a penalty that many of its officials believe does not accomplish the
objective of correcting employee deficiencies.

Decentralized Discipline Process

USCP’s discipline process 1s decentralized. A USCP official stated, “numerous offices and
mndividuals are involved throughout the disciplinary process—without any one official, office
or supervisor having ownership of the process or even a discrete disciplinary matter—whach
can paralyze the process, create situations of conflicting advice and gmidance and gaps in
knowledge among Department officials ™ Several officials stated they would like to see a
centralized office within the Department handle discipline, which would create more
consistency i the process. The Metropolitan Police Department of the District of Columbia
uses a Disciplinary Review Division to adnumister its disciplinary process. If the Department
formalized the DRTF into a permanent office, 1t would provide exclusive ownership of the
process. This would promote greater consistency withmn the discipline and DRB processes.
A USCP official stated that the Department 1s working on a reorgamization that includes
establishing the DRTF as a permanent office but any reorgamzation of the Department would
require approval from its oversight comnuttees.

Conclusions

Best practices could improve the discipline process such as considening all of the 12 Douglas
Factors or referencing a table of penalties in its penalty determunations. The Department
could mncrease the effectiveness of its discipline process by centralizing the process and
discontinung using forferture of annual leave as a penalty. The purpose of discipline 1s not
solely to pumish an individual but to effect a positive change for both the individual and the
orgamzation. Therefore, OIG makes the following recommendations.

Recommendation 3: We recommend that the United States Capitol Police, in
coordination with its Oversight Committees and employee unions, if applicable,
consider all 12 of the Douglas Factors in its penalty determinations ensuring
consistent, fair, and equitable treatment.

Recommendation 4: We recommend that the United States Capitol Police, in
coordination with its Oversight Committees and employee unions, if applicable,
consider developing and using a table of penalties to reference in its penalty
determinations ensuring that employees are consistently treated and fully
informed of potential penalties for misconduct.
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Recommendation 5: We recommend that the United States Capitol Police, in
coordination with its Oversight Committees and employee unions, if applicable,
consider discontinuing use of forfeiture of annual leave as a penalty because it
does not accomplish the objective of correcting employee deficiencies and would
better align the Department’s penalties with those of other Federal agencies.

Recommendation 6: We recommend that the United States Capitol Police, in
coordination with the Capitol Police Board and its Oversight Committees,
formalize the Disciplinary Review Task Force into a permanent office for
discipline, providing a streamlined clearinghouse for all disciplinary matters and
oversight of the discipline process while ensuring fairness and accountability.

Other Matters - Insubordination Language

A USCP official raised concerns that the language in the Department’s charge for
msubordination required more than one element to support a violation.

usce Dirctv<

Employees will not refuse to obey, by words or actions, any lawful order of a supervisor,
and will not utter any disrespectful, rebellious, insolent, or abusive language fo or toward a

supervisor. (Emphasis Added)

The official interpreted that the charge for insubordination required that an employee not
only refuse to obey, by words or actions, any lawful order of a supervisor, but also utter
disrespectful, rebellious, msolent, or abusive language to the supervisor in the process. OIG
provided the Department language to GAO for an independent muling on whether the use of
the word “and” in the charge required that to charge someone with msubordination more than
one element had to exist.

GAO concluded that only one of the elements needed to exist for the Department to support a
charge for insubordination. The GAO attorney stated, “each of the actions described in the
rule on insubordination are mtended to be prolibited. Accordingly, the actions that are
described 1n this provision cannot be viewed as cumulative in order to find that the rule has
been violated. If any single action described in this rule occurs, such action—in and of
itself—would serve as a factual predicate for a finding that the individual commutting the
action has violated the rule on msubordination ™

Department Comments and OIG Evaluation

We provided a draft of this report to the Department for review and comment. OIG
continues to believe that 1ts findings, conclusions, and recommendations are valid.

In written comments reprinted mm Appendix B, the Department agrees to “adopt™
Recommendations 1, 2, and 4. Although USCP concurs with Recommendation 6, the

Department states 1n 1ts response the Board previously approved a “2015 Department
reorgamization proposal.” The Department further states that 1t would re-present
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Recommendation 6 to both the Board and Oversight Commuttees for approval. On
November 21, 2016, the Chief 1ssued a penalty recommendation table as simply a guide for
discipline and not a ngid standard, shown mn Appendix F. The Department also provided
with its written comments a draft of policies and procedures, undated and unsigned, shown in
The Department did not concur with Recommendations 3 and 5, as discussed
elow.

In its wnitten response to Recommendation 3, the Department states that that it believes
Douglas Factors are applicable for the most serious discipline matters where the penalty 1s a
suspension without pay for more than 14 days, as 5 U.S.C. §§ 7512-7513 requures and that
“even i the executive branch agencies to which this law 1s applicable, those agencies do not
utilize the Douglas factors for all of their disciplinary cases.” Subsections 7512 through
7513 of Title 5 in the Unmited States Code (U.S.C.) entitles employees of applicable agencies
recerving a penalty of a suspension without pay for more than 14 days to appeal to the Ment
Service Protection Board (MSPB). While the statute would imply applicable agencies must
use Douglas Factors where the penalty 1s a suspension without pay for more than 14 days, 5
US.C. §§ 7512-7513 does not directly address Douglas Factors. In fact, U.S. Customs and
Border Protection, and U_S. Department of the Interior gmdance does not specify that
consideration of Douglas Factors applied to only serious discipline matters where the penalty

1s a suspension without pay for more than 14 days. For exmnple?! Directive ,
& states that the- table of penalties “must always be used n
conjunction with consideration of all the Douglas factors.”

The Department also states in its response that Chapter 75 of Title 5 does not apply to the
legislative branch. As we state 1 our report, we reviewed standards related to discipline and
penalties of other Federal agencies for best practices and not comphiance with laws and
regulations. On page 10 of our report we state, “as a legislative branch agency, USCP 1s not
under the jurisdiction of the MSPB and many laws and regulations that apply to executive
branch agencies do not apply to USCP. We believe, however, that those laws and regulations
represent appropriate guidance and industry best practices.” The Department acknowledges
in 1ts response that 1t negotiated four of the Douglas Factors into the FOP CBA, which
applied to approximately 56 percent of Department personnel. As previously stated in this
report, we concluded that Department consideration of 4 of 12 established Douglas Factors
was not a best practice and reiterate our belief that consideration of all 12 Douglas Factors 1s
the mdustry best practice.

In its wnitten response to Recommendation 5, the Department states, “although the draft
report references that some USCP officials did not believe the use of the was a
deterrent, a review of the enstiﬂg- for employees between October 2014 and
October 2016 reflects very few mnstances of repeated nusconduct after the 1ssuance of a
utilizing leave docking ™ The Department agrees that the purpose of discipline 1s not
solely to pumish an individual but to effect a positive change and stated, “moving to
mandatory unpaid suspensions for minor breaches of Department rules 1s contrary to this
principle” Yet, a 2013 USCP Discipline Task Force recommended that the Department no
longer use forferture of leave as a penalty. The task force recommended that the Department
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use only four types of discipline: written reprimands, suspensions, demotions, and
termunations. In its written response, the Department states it discussed the processes
extensively with the FOP and “several roadblocks in negotiations were encountered and, in
2016, the parties agreed to go back to the exasting process that was set forth in the current
CBA " In 1ts written response, the Department states that of 175 1ssued between
October 2014, and October 2016, “97 were 1ssued with warning, thereby implicating no
docking of leave and effectively serving as a written reprimand.” The cited numbers appear
to support that written repnmands accomplish the objective of correcting employee behavior
more often than not and the Department could use them at a greater frequency than 1t would
have to use unpaid suspensions. Of the 12 agencies as cited earhier as having reviewed for
best practices, only 4 used forfeiture of annual leave as a penalty. Thus, we concluded that
forferture of annual leave, as a penalty was not an mdustry best practice.

In its wnitten response related to Other Matters, the Department states it was “disconcerted”
about why OIG provided Department language addressing insubordination to GAO for an
independent ruling. The Department further indicates mn its written response that the official
raising the concerns to OIG “on at least two occasions charged employees with
Insubordination without the alleged requisite cumulative interpretation.™ Public Law 109-55
established OIG with the authority to recerve and mvestigate complaints or information from
an employee or member of USCP concerning possible existence of an activity constituting
violation of laws, rules, or regulations, or mismanagement, gross waste of funds, abuse of
authornity, or a substantial and specific danger to the public health and safety. Additionally,
Public Law 109-55 references section 6(a) of the Inspector General Act of 1978, which
allows OIG to request such information or assistance as may be necessary for carrying out its
duties and responsibilities from any Federal, State, or local governmental agency or unit
thereof. As such, OIG reserves the right to seek unbiased and objective information,
gwmdance or legal rulings to ensure that we remain independent 1n our oversight
responsibilities regardless of the source of information.

In its comments, the Department expresses concern about the wording in our
recommendations, which recommended that USCP coordinate with the Umted States Capitol
Board, its Oversight Commuttees, and Unions, if applicable [Emphasis Added]. For
example, as we previously state, USCP cannot implement reorganmization without approval of
the Board and 1ts Oversight Commuttees.
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Appendix A
Pagelof1l

Listing of Recommendations

Recommendation 1: We recommend that the United States Capitol Police
immediately update and formalize its discipline policies and procedures in order to
equip emplovees with the knowledge that will ensure compliance.

Recommendation 2: We recommend that the United States Capitol Police provide
annual training to all managers related to correcting employee behavior through the
performance or the misconduct adverse action systems, which have different
standards and requirements.

Recommendation 3: We recommend that the United States Capitol Police, in
coordination with its Oversight Committees and employee unions, if applicable,
consider all 12 of the Douglas Factors in its penalty determinations ensuring
consistent, fair, and equitable treatment.

Recommendation 4: We recommend that the United States Capitol Police, in
coordination with its Oversight Committees and employee unions, if applicable,
consider developing and using a table of penalties to reference in its penalty
determinations ensuring that employees are consistently treated and fully informed
of potential penalties for misconduct.

Recommendation 5: We recommend that the United States Capitol Police, in
coordination with its Oversight Committees and employee unions, if applicable,
consider discontinuing use of forfeiture of annual leave as a penalty because it does
not accomplish the objective of correcting employee deficiencies and would better
align the Department’s penalties with those of other Federal agencies.

Recommendation 6: We recommend that the United States Capitol Police, in
coordination with the Capitol Police Board and its Oversight Committees, formalize
the Disciplinary Review Task Force into a permanent office for discipline, providing
a streamlined clearinghouse for all disciplinary matters and oversight of the
discipline process while ensuring fairness and accountability.

17
Evaluation of the United States Capitol Police Disciplinary Process 0IG-2017-01, December 2016

—EAWENTORCENMENT SEINSHTTYE—










































Appendix C

Page1o0f3
DISCIPLINE PROCESS NARRATIVE

According fo
dated May 28, 2012, OIG typically mvestigates misconduct

concerming a sworn employee with the rank of Inspector or above, civilian employees with the
grade of CP-14 and above, or civilhian employees with the title of Associate Director and above.
OPR generally investigates misconduct concerning a sworn employee with the rank of Captain
or below and civihian employees with the grade of CP-13 or below. However, OIG may
mvestigate a matter not meeting the criteria previously cited because of factors such as the nature
and magnitude of the offense; requests from the Chief, the Board, or Congress; the egregiousness
of the public trust violated; and the importance to accomplishing crucial mission objectives.

According to Directivem? dated November 19, 2012, depending on
the nature of the allegation or potent: artmental violations, the Department designates
allegations of misconduct as Category I or Category II complamnts. The Department defines
Category I complaints as any complaint or allegation containing one or more of the following
elements: (1) unnecessary or excessive use of force, (2) false arrest, (3) sexual or racial
discimination, harassment, or breaches of civil nghts, or (4) violations of specific criminal
statutes. The Department defines Category II complaints as allegations concerming madequate
police services, breaches of rules or regulations, nunor policy violations, or a complaint not
listed 1n Category I. OPR mvestigates Category I complaints and Division Commanders are
responsible for investigating Category II complaints. In some instances, OPR may mvestigate
Category II allegations for complaints that, by their nature or scope, are not suitable for
mvestigation at the Division level, or when complaints involve personnel from more than one
Division, or when directed by the Cluef or Assistant Chuef of Police (ACOP).

The Department requires completion of cases mvolving swomn or civilian employees that are
Category I allegations within 120 days of mmtiation. For Category II allegations, the Department
requires completion of cases within 60 calendar days of imitiation for sworn employees and
within 45 calendar days for civilian employees. When a Division receives a case, generally a
Category II allegation, 1t has 20 work days to complete its investigation and subnut a Report of
Investigation to OPR. Both Division commanders and OPR may request an extension to
complete their respective investigations. Completed investigations result in one of the following
classifications: sustamned, not sustained, exonerated, unfounded, misconduct noted, or distmssed.
If 1t sustains the violation, OPR. then sends the report and supporting documentation for the
mvestigation to OGC for review and determination of a penalty recommendation.

According to the OGC, The Department considers four main Douglas Factors i particular when
determining a penalty: the nature and seriousness of the offense, the employee’s record,
penalties imposed on other employees for the same or sinular offenses within a 2-year period (or
longer 1f necessary for non-bargaiming umit employees), and any nutigating circumstances.

When a DRO recerves the report and supporting documentation for an mvestigation, that DRO
requests mformation from OPR on similar cases occurring in the last 2 years. The DRO prepares
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Appendix C

Page 3 of 3

DISCIPLINE PROCESS NARRATIVE
If a sworn bargaming unit employee files a grievance to the Cluef or designee, the parties must
meet to discuss and attempt to resolve the grievance within 7 days. The Chief or designee must
notify the FOP of the final decision within 7 days after the meeting If the Cluef denies the
grievance, the reasons for the demal must be in a written response. The FOP may, within 30
days following receipt of final decision of the Chief or designee, notify the Chuef that it desires to
submut the matter to arbitration. (Non-bargaimng umt employees cannot submut matters for
arbitration.)
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